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All States
U.S. Supreme Court Overrules Quill in Sales Tax Nexus Case

Sellers can have sales tax nexus with South Dakota even when they do not have a physical presence in South Dakota.
The U.S. Supreme Court found that large, national companies with an extensive virtual presence in South Dakota are
engaging in a “significant quantity of business.” In making its decision on the presence required in a state to create
sales tax nexus, the Court overruled U.S. Supreme Court precedent, including Quill v. North Dakota.
Sales or Economic Presence in South Dakota
South Dakota sought to make four retailers liable for its sales tax based on the level of sales activity that the retailers
had in South Dakota. None of the retailers had a physical presence in the state as defined under state law. Instead,
South Dakota relied on a law that set forth thresholds to gauge a retailer’s presence in South Dakota based on its sales
activities.
The retailers refused to comply with South Dakota’s rules, relying on the Supreme Court’s physical presence rule in
Quill v North Dakota. In Quill, the Court held that a retailer must have physical presence in a state before it could be
held responsible for sales tax in that state.
Supreme Court Overrules the Physical Presence Standard
The Supreme Court held that physical presence is not necessary to create substantial nexus with a state. The Court
decided that South Dakota may require remote sellers to collect and remit the sales tax when all the remote seller
does in South Dakota is make sales to its residents.
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The Quill Standard Helps Avoid Taxes. According to the Court, the physical presence standard Quill formulated
under the Commerce Clause effectively works as a tax shelter. The standard allows businesses to limit their physical
presence in a state to avoid collecting tax on their sales into that state. The Court overruled its physical presence
standard on the grounds that U.S. Supreme Court law cannot create “artificial competitive advantages.”
The Quill Standard is Unworkable in Modern eCommerce. The South Dakota sales/economic presence standard
does not unduly affect commerce in violation of the Commerce Clause. Present-day commerce, which is conducted
under a vast virtual, internet presence, makes the physical standard presence unworkable.
The Quill Standard Erodes Confidence in State Tax Systems. Finally, the Court stated that the physical presence rule
prevents states from making reasonable choices in structuring their tax systems. Further, it encourages consumers to
avoid taxes that pay for services that create and secure an active market in a state. The sales tax burden shifts to only
those consumers who make purchases from businesses with a physical presence. The result is eroded public
confidence in the state tax system, and the Court will not allow its decisions to create inequitable exceptions to those
tax systems.
Is the South Dakota Standard Valid?
Finally, the Court remanded the case to determine whether the South Dakota law violates the Commerce Clause. In
the court’s opinion, several features of the law prevent discrimination between sellers:
•
•
•

the law’s safe harbor for sales activity in South Dakota;
no obligation to pay sales tax retroactively; and
South Dakota’s participation in the Streamlined Sales and Use Tax Agreement.

South Dakota v. Wayfair, Inc., U.S. Supreme Court, Dkt. 17–494, June 21, 2018

Colorado
Colorado Enacts Market-Based Sourcing
Colorado has replaced the cost of performance standard with a market-based sourcing standard for purposes of determining
the sales factor applicable to sales of other than tangible property. For tax years beginning after 2018, businesses are required
to assign or source certain receipts to the apportionment formula based on the market for the sales.
Sourcing Rules
A taxpayer’s market for sales is in Colorado if the receipts are from:
•
•
•
•
•

the sale, rental, lease, or license of real property located in Colorado;
the rental, lease, or license of tangible personal property located in Colorado;
a service delivered to a location in Colorado;
intangible property used in marketing a good or service that is purchased by a customer in Colorado; or
a contract right, government license, or similar intangible property that authorizes the holder to conduct business in
a specific geographic area in Colorado.

Under the legislation, sourcing rules for marketing intangibles also apply to intangible sales contingent on the productivity,
use, and disposition of the property. All other receipts from intangible property are thrown out of the apportionment formula.
Additionally, if the state or states of assignment cannot be determined using the market-based rules, the taxpayer may
approximate the state of assignment.
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Rules for allocating a taxpayer’s nonapportionable rents and royalties from real or tangible personal property, capital gains,
interest, dividends, and patent or copyright royalties are also outlined in the legislation.
Alternative Apportionment
If the statutory provisions do not fairly represent the extent of the taxpayer's business activity in Colorado,
appropriate and uniform rules for alternative allocation and apportionment may be established. Additionally, the
legislation allows the following alternative methods to be used:
•
•
•
•

separate accounting;
including otherwise excluded receipts;
including one or more additional factors that will fairly represent the taxpayer's business activity in
Colorado; or
employing any other method to equitably allocate and apportion the taxpayer's income.

The party petitioning for the use of an alternative method of allocation and apportionment must prove by a
preponderance of the evidence that:
•
•

the provisions do not fairly represent the extent of the taxpayer’s business activity in Colorado; and
the petitioned alternative to the provisions is reasonable.

H.B. 1185, Laws 2018, effective August 8, 2018, applicable as noted

Colorado Issues IRC Sec. 965 Repatriation Transition Tax Guidance
Colorado has issued guidance on the treatment of foreign earnings subject to the federal IRC Sec. 965 repatriation
transition tax enacted by the Tax Cuts and Jobs Act (P.L. 115-97). Under IRC Sec. 965, certain taxpayers must include
untaxed foreign earnings and profits from post-1986 tax years. A deduction is allowed that reduces the tax rate on
those earnings.
Reporting IRC Sec. 965 Income on Colorado Returns
Colorado income tax is based on federal taxable income. Consequently, Colorado taxpayers that report IRC Sec. 965
income for federal income tax purposes must also report that income to Colorado. The steps necessary to report this
income on the state return depend on how the income is reported federally.
Taxpayers with IRC Sec. 965 income must submit a copy of their federal IRC 965 Transition Tax Statement with their
Colorado income tax return. The statement may be submitted as a .pdf attachment with a file name of "965 Tax."
Multiple statements should be combined into a single .pdf file.
Installment Payments
Unlike federal law, Colorado does not allow taxpayers an election to defer payment of any portion of the tax. Any
Colorado tax related to IRC Sec. 965 income is due at the same time as the Colorado return on which it is reported.
The Department of Revenue will allow taxpayers to request a monthly installment agreement. However, penalties
and interest will continue to accrue until the tax has been paid in full.
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Foreign Source Income Exclusion

Taxpayers that claim a federal deduction or credit for foreign taxes paid on IRC Sec. 965 income can
claim a corresponding portion of the IRC Sec. 965 income as a foreign source income exclusion on the
taxpayer’s Colorado return.
Taxpayers that claim a federal deduction or credit for foreign taxes paid on IRC Sec. 965 income can claim a
corresponding portion of the IRC Sec. 965 income as a foreign source income exclusion on the taxpayer’s Colorado
return.
Penalties
Penalties will be imposed on taxpayers that do not remit full payment of tax due, including:
•
•

late payment penalty; and
penalty for underpayment or late payment of estimated taxes.

A waiver may be requested for penalties resulting from tax underpayments related to IRC Sec. 965 income.
Colorado Treatment of Foreign Earnings Subject to Federal Transition Tax Under IRC Sec. 965, Colorado Department of
Revenue, June 11, 2018

Connecticut
Connecticut Revises IRC §965 Repatriation Transition Tax Guidance
Connecticut revised its guidance on reporting requirements for the IRC §965 repatriation transition tax enacted by
the Tax Cuts and Jobs Act (P.L. 115-97). The revised guidance discusses legislation that modified the corporate
business tax dividends received deduction. It also provides information on payment plans for individual income
taxpayers. The revised guidance did not otherwise change procedures on how to report the income on:
•
•
•
•

corporation business tax returns (Form CT-1120);
resident, nonresident, or part-year resident income tax returns (Form CT-1040 or Form CT-1040NR/PY);
fiduciary income tax returns (Form CT-1041); and
composite income tax returns (Form CT-1065/CT-1120S).
What Is the IRC §965 Repatriation Transition Tax?

IRC §965 requires taxpayers to include untaxed foreign earnings and profits from post-1986 tax years in their Subpart
F income for the 2017 tax year. A taxpayer must also report IRC §965 income, in its entirety, on its 2017 Connecticut
return. Unlike federal law, Connecticut does not allow taxpayers an election to defer payment of any portion of the
tax on that income.
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How Will Connecticut Treat IRC §965 Income for Corporation Business Tax Purposes?
Connecticut provides a deduction that fully offsets the dividend income that a corporation received from foreign
corporations. The dividends received deduction (DRD) can include 100% of a taxpayer’s IRC §965 income. However,
taxpayers must reduce the DRD by expenses related to those dividends.
Connecticut enacted legislation that sets nondeductible expenses at 5% of all dividends received by a corporation
during the tax year. A previous version of the legislation excluded 10% of those expenses. The exclusion amount
applies to tax years beginning after 2017.
How Do Individuals Request a Payment Plan?
Individuals unable to pay their 2017 tax liability on time may email the Connecticut Division of Revenue Services
(DRS) at legal.division@po.state.ct.us to request a payment plan agreement. The email should include "IRC 965
Payment Plan Request" in the subject line. The body of the email should include the individual’s:
•
•
•

name and social security number;
mailing address and phone number; and
unpaid or estimated unpaid tax balance due.

Authorized representatives requesting a payment plan agreement for an individual must also include Form LGL-001,
Power of Attorney.
The DRS can grant penalty relief if it determines failure to pay the tax on time related to IRC §965 income. However,
the DRS cannot waive interest.
Office of the Commissioner Guidance OCG-4, Connecticut Department of Revenue Services, May 11, 2018

Connecticut Enacts Pass-Through Entity Tax, Depreciation Adjustments
Connecticut Gov. Dannel Malloy signed legislation that:
• imposes a 6.99% tax on pass-through entities;
• creates adjustments for corporate business and personal income taxpayers who claim a federal asset expense
deduction under IRC Sec. 179; and
• establishes adjustments for personal income taxpayers who claim a federal bonus depreciation deduction under IRC
Sec. 168(k).
The final legislation incorporated amendments that:
•
•
•
•
•

modify the corporate business tax dividends received deduction;
allow a corporate business tax deduction for certain contributions to capital;
decouple from federal business interest deduction limits;
clarify the personal income tax credit for taxes paid to another state; and
create a new sourcing rule for nonresidents that work outside Connecticut.
Dividends Received Deduction

Corporate business taxpayers computing a Connecticut dividends received deduction must exclude expenses related to the
dividends. Effective for tax years beginning after 2017, nondeductible expenses equal 5% of all dividends received by a
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corporation during the tax year. A previous version of the legislation set the exclusion amount at 10% of those expenses. The
final legislation also eliminated a provision allowing a taxpayer to petition for a different percentage.
Deduction for Contributions to Capital
The Tax Cuts and Jobs Act (TCJA) (P.L. 115-97) modified the federal exemption from a corporation’s gross income for
contributions to capital. The federal exemption under IRC Sec. 118 does not include contributions to capital made after
December 22, 2017 by any governmental entity. Effective for tax years beginning after 2017, Connecticut allows a deduction
from corporate business tax liability for the amount of any contribution to capital made on or after December 23, 2017, by the
state or its localities.
Business Interest Deduction
The TJCA placed limits on the business interest deduction under IRC Sec. 163(j). Effective beginning after 2017, the business
interest deduction equals the sum of:
•
•
•

a taxpayer’s business interest income for the tax year;
30 percent of the taxpayer’s adjusted taxable income for the year; and
the taxpayer’s floor plan financing interest for the tax year.

Effective for tax years beginning after 2017, Connecticut allows taxpayers computing corporation business tax liability to
claim a business interest deduction without regard to the federal limits.
Credit for Taxes Paid
Connecticut provides a personal income tax credit to residents and part-year residents for income taxes paid to another state
or the District of Columbia. The legislation clarifies that the credit applies to income withholding taxes paid by employers for
employees.
Nonresident Sourcing Rules
Effective for tax years beginning after 2018, a nonresident determining compensation from sources in Connecticut must
include income from days worked outside the state if:
•
•

it is for the nonresident’s convenience; and
the nonresident’s home state uses a similar test.

Act 18-49 (S.B. 11), Laws 2018, effective May 31, 2018 and as noted

Connecticut Issues Guidance on Estimated Pass-Through Entity Tax
Connecticut issued guidance on 2018 estimated tax requirements for its new pass-through entity tax. The tax applies to:
• S corporations;
• partnerships; and
• limited liability companies treated as partnerships and S corporations for federal income tax purposes.
•
Pass-through entities must pay estimated tax in four installments by:
•
•
•
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April 15;
June 15;
September 15; and

•

January 15 of the next tax year.
How Do Pass-Through Entities Comply With 2018 Estimated Tax Requirements?

Pass-through entities can comply with their 2018 estimated payment requirements by:
• making a "catch-up" payment with the June 15, 2018 installment;
• making 3 estimated payments; or
• annualizing estimated payments for the tax year.
•
A catch-up payment satisfies both the pass-through entity’s 1st and 2nd estimated tax installments. A pass through that
chooses to make 3 installments must pay estimated tax as follows:
• 22.5% by June 15, 2018;
• 22.5% by September 15, 2018;
• 22.5% by January 15, 2019; and
• the remaining balance with its annual return on March 15, 2019.
How Do Pass-Through Entities Comply With 2018 Estimated Tax Requirements?
A pass-through entity can make its estimated payment, including the June 15, 2018 installment, by completing an estimated
tax payment coupon, Form CT-1065/CT-1120SI ES. The pass-through entity must mail the payment coupon along with a check
to the Connecticut Department of Revenue Services (DRS).
A pass-through entity can also make its estimated payments electronically at www.ct.gov/tsc starting with its September 15,
2018 installment.
Can Pass-Through Entities Apply Their Owner’s 2018 Estimated Tax Payments?
Pass-through entities can recharacterize all or a portion of any estimated tax payments made by any of their owners. The
owners must consent to the recharacterization.
The pass-through entity must complete the process by December 31, 2018. Connecticut will consider the recharacterized
amount to have been paid by the pass-through entity on the date that the individual partner made the estimated payment.
What Is the Impact on Individual Pass-Through Entity Owners?
Individual pass-through entity owners get a credit for the tax paid by the entity. Consequently, many individual and trust
owners no longer need to make estimated payments for their Connecticut income tax liability from pass-through entity
income.
Individual pass-through entity owners must still pay estimated tax if:
•
•

the owner received income from other Connecticut sources; or
the owner is an employee who will not have enough income tax withheld from their wages.

Owners of fiscal year pass-through entities will likely need to continue to pay 2018 estimated income tax. The owners must
include their distributive share of the pass-through entity’s income from 2018 on their 2019 income tax return. Consequently,
they cannot claim the credit for tax paid for 2018 until the owner files a 2019 Connecticut income tax return.
What if an Individual Owner Already Paid 2018 Estimated Income Tax?
The owner can either:
•
•
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receive a refund; or
recharacterize the payments so they are applied to the pass-through entity’s 2018 estimated tax requirements.

Pass-through entity owners that scheduled automatic payments through the DRS or third party software can cancel those
payments. Owners who cannot cancel automatic payments through third party software must contact the DRS at least 2 days
before a scheduled payment date.
What Is the Impact on Corporate Partners or Members?
The DRS anticipates that most pass-through entities controlled by corporate partners or members will elect the annualized
method of calculating the tax. This means that the corporation must continue to pay estimated tax on its distributive share of
pass-through entity income.
What if a Pass Through Underpays Estimated Tax?
A pass-through entity that receives an underpayment notice for 2018 estimated tax can contact the DRS. The pass-through
entity must provide a written explanation of why it failed to comply along with all supporting documentation.
Special Notice 2018(4), Connecticut Department of Revenue Services, June 6, 2018

Connecticut’s Bonus Depreciation Addback Applies to 2017 Tax Year
Connecticut enacted a new addback for personal income taxpayers who claim a federal bonus depreciation deduction
under IRC Sec. 168(k). The addback takes effect for tax years beginning on or after January 1, 2017. The Connecticut
Department of Revenue Services has issued guidance on the new personal income tax modifications for the federal
bonus depreciation.
What Are the Bonus Depreciation Modifications?
The Tax Cuts and Jobs Act (P.L. 115-97) increased the federal bonus depreciation deduction to 100% for property
placed in service after September 27, 2017. Connecticut taxpayers who claim the federal deduction must add that
amount when calculating taxable income. Connecticut allows taxpayers to subtract 25% of the addback amount over
the next four tax years.
What Is the Impact to 2017 Returns?
Taxpayers must report the bonus depreciation addition on their 2017 Connecticut tax returns. The reporting
requirements apply to:
•
•
•

resident income tax returns (Form CT-1040);
nonresident and part-year resident income tax returns (Form CT-1040NR/PY); and
S corporation and partnership composite income tax returns. (Form CT-1065/CT-1120SI)
What if a Taxpayer Already Filed a 2017 Return?

Taxpayers who already filed a 2017 Connecticut income tax return must file an amended return to report the bonus
depreciation addition.
What if a Taxpayer Underpaid Tax Due to the Bonus Depreciation Addback?
Taxpayers who underpaid tax liability as a direct result of the new addback should contact the Connecticut
Department of Revenue Services. A taxpayer and the DRS can explore options to avoid the application of interest and
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a penalty. The taxpayer must send the DRS a written explanation of why the addback resulted in an underpayment by
December 31, 2018. The explanation must include all supporting documentation.
Act 18-49 (S.B. 11), Laws 2018, effective May 31, 2018 and as noted; Office of the Commissioner Guidance OCG-5,
Connecticut Department of Revenue Services, June 14, 2018

Sales and Use Tax Definitions Regarding Nexus Amended
The definitions of "retailer" and "engaged in business in the state" regarding Connecticut sales and use tax nexus are
amended.
Definitions of “Retailer” and “Engaged in Business in the State”
The means by which retailers are considered to be soliciting in-state sales expanded. The term "retailer" includes
every person making retail sales from outside Connecticut to an in-state destination. Such persons are retailers
provided they engage in regular or systematic solicitation of sales of tangible personal property (TPP) in Connecticut
by:
•
•
•
•

the display of advertisements on billboards or other outdoor advertising in Connecticut;
the distribution of catalogs, periodicals, advertising flyers, or other advertising by means of print, radio, or
television media; or
by mail, telegraphy, telephone, computer database, cable, optic, microwave, Internet (new provision), or other
communication system;
in order to make retail sales of TPP.

In order to be considered a "retailer," such a person must have:
•
•

gross receipts of at least $250,000 (new provision); and
made 200 (formerly, 100) or more retail sales from outside Connecticut to in-state destinations during the
12-month period ended on the September 30 immediately preceding the monthly or quarterly period with
respect to which such person's sales and use tax liability is determined.

The same amendments are made to the definition of "engaged in business in the state."
Click-through nexus provision amended. In addition, the definition of "retailer" also includes:
•
•
•
•
•

every person making sales of TPP or services;
through an agreement with another person located in Connecticut under which that person;
for a commission or other consideration that is based upon the sale of TPP or services by the retailer;
directly or indirectly refers potential customers, whether by a link on an Internet website or otherwise, to the
retailer;
provided the cumulative gross receipts from sales by the retailer to Connecticut customers who are referred
to the retailer by all such persons with this type of agreement with the retailer, is in excess of $250,000
(formerly, $2,000) during the preceding four quarterly periods ending on the last day of March, June,
September and December.

The same amendments are made to the definition of "engaged in business in the state."
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Marketplace facilitators. The definition of "retailer" is also expanded to include a marketplace facilitator.
A marketplace facilitator will be considered the retailer of each sale the facilitator facilitates on its forum for a
marketplace seller. Each marketplace facilitator:
•
•
•

must collect and remit tax for each such sale;
is responsible for all sales and use tax obligations as if such marketplace facilitator was the retailer of such
sale; and
must keep such records and information as may be required by the Commissioner of Revenue Services to
ensure proper tax collection and remittance.

A "marketplace facilitator" is any person who:
•

•
•

facilitates retail sales of at least $250,000 during the prior 12-month period by marketplace sellers by
providing a forum that lists or advertises TPP subject to sales and use tax or taxable services, including digital
goods, for sale by such marketplace sellers;
directly or indirectly through agreements or arrangements with third parties, collects receipts from the
customer and remits payments to the marketplace sellers; and
receives compensation or other consideration for such services.

A "marketplace seller" is any person who has an agreement with a marketplace facilitator regarding retail sales of such
person. This applies regardless of whether the person is required to obtain a seller’s permit.
A "forum" is a physical or electronic place, including but not limited to a store, a booth, an Internet website, a catalog,
or a dedicated sales software application, where TPP or taxable services are offered for sale.
Fulfillment Services Exclusion
Current law provides that an out-of-state retailer not otherwise engaged in business in Connecticut is not required to
collect and remit sales tax solely because it purchases certain fulfillment services. The legislation provides that
fulfillment services that qualify for this exclusion are limited to those that ship orders outside Connecticut. A company
provides "fulfillment services" when it receives orders from a retailer or its agent, fills them from the retailer's
inventory stored on its premises, and ships them to the retailer's customers.
Referrer Notice Requirements
Each referrer must post a conspicuous notice on or in such referrer's medium that informs consumers:
•
•
•
•
•

that sales or use tax is due from Connecticut purchasers on certain purchases;
that the seller might not collect and remit sales tax on a purchase;
that Connecticut requires Connecticut purchasers to file a use tax return if sales tax is not imposed at the time
of the sale by the seller;
of the instructions for obtaining additional information from the Connecticut Department of Revenue
Services regarding the remittance of sales and use taxes on purchases made by Connecticut purchasers; and
that such notice is being provided under this section.

A "referrer" is any person who:

10

•

•
•
•
•

contracts or otherwise agrees with a seller to list or advertise for sale one or more items of TPP by any means,
including an Internet website and a catalog, provided such listing or advertisement includes the seller's
shipping terms or a statement of whether the seller collects sales tax;
offers a comparison of similar products offered by multiple sellers;
receives commissions, fees, or other consideration in excess of $125,000 during the prior 12-month period
from a seller or sellers for such listings or advertisements;
refers, via telephone, Internet website link, or other means, a potential customer to a seller or an affiliated
person of a seller; and
does not collect payments from the customer for the seller.

A referrer must provide, no later than July 1, 2019, a quarterly notice to each seller to whom such referrer transferred
during the previous calendar year a potential purchaser located in Connecticut that contains:
•
•
•

a statement that Connecticut imposes a sales or use tax on sales made to Connecticut purchasers;
a statement that a seller making sales to Connecticut purchasers must collect and remit sales and use taxes
to the department; and
instructions for obtaining additional information regarding the Connecticut sales and use taxes from the
department.

A referrer must submit, not later than January 31, 2020, and annually thereafter, an electronic report to the
Commissioner of Revenue Services that contains:
•
•

the name and address of each seller who received a quarterly notice in the calendar year immediately
preceding; and
the name and address of each seller for which the referrer knows that such seller listed or advertised such
seller's TPP on or in such referrer's medium, and collected and remitted Connecticut sales and use taxes.

Act 170 (S.B. 417), Laws 2018, effective December 1, 2018

Hawaii
IRC Conformity Updated
Hawaii’s Internal Revenue Code (IRC) tie-in date moves to February 9, 2018, for tax years beginning after 2017. The
prior IRC conformity date was December 31, 2016, for tax years beginning after 2016. The date change applies to
corporate and personal income taxes. However, the state decouples from many federal provisions.
Inoperative Provisions
The following IRC provisions do not apply for Hawaii purposes:
•
•
•
•
•
•
•
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§67(g), suspending miscellaneous itemized deductions;
§68(f), temporarily repealing the overall limitation on itemized deductions;
§91, relating to certain foreign branch losses;
§132(f)(8), suspending the qualified bicycle commuting reimbursements exclusion;
§162(f)(2), (3), and (4), providing exceptions to certain nondeductible fines and penalties;
§163(h)(3)(F), limiting itemized deductions for home mortgage interest;
§164(b)(6)(B), limiting deductions for state and local taxes;

•
•
•
•
•
•

§165(h)(5), limiting the deductibility of personal casualty losses that are not attributable to federally declared
disasters;
§199A, relating to the deduction for qualified business income;
§217(k), suspending moving expense deductions;
§250, relating to foreign-derived intangible income and global intangible low-taxed income;
§267A, relating to certain related party amounts paid or accrued in hybrid transactions or with hybrid
entities; and
§§1400Z-1 to 1400Z-2, relating to opportunity zones.

Hawaii also does not adopt the Tax Cuts and Jobs Act changes made to IRC §274. The federal law eliminates business
expense deductions for most entertainment costs and commuting benefits after 2017. It also eliminates business
expense deductions for some employer-provided meals after 2025.
Partnerships
Hawaii generally conforms to IRC §§6221, 6222, 6223, 6225, and 6226, relating to partnership audits. Partnerships
that elect under IRC §6221(b) to opt out of the new rules for federal purposes must make the same election for state
purposes.
The state also generally adopts the definitions and special rules for partnerships in IRC §6241. However, it does not
adopt the definitions in:
•
•
•

§6241(1) - partnership;
§6241(3) - return due date; and
§6241(5) - partnerships having principal place of business outside United States.

Act. 27 (S.B. 2821), Laws 2018, applicable as noted above

Illinois
Sales Thresholds Trigger Sales Tax Nexus in Illinois
Illinois will require remote retailers to collect use and service use tax when they meet certain sales thresholds in
Illinois. This collection requirement begins October 1, 2018.
Sales or Economic Threshold Requirements
Under “Marketplace Fairness” provisions in Illinois budget legislation, retailers will be liable for collecting tax if one of
two sales thresholds are met for 12 months. Retailers meet the threshold for a given period if:
•
•

their sales of property to customers in Illinois were $100,000 or more; or
they enter into 200 or more sales transactions in Illinois.

The legislature has added the sales thresholds to other activities that establish sales tax nexus in Illinois, such as
maintaining a warehouse or advertising directly to Illinois residents.
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When the Thresholds are Applied
Each quarter, retailers must determine whether they meet either threshold. If a retailer meets a threshold for a 12month period, it are required to collect tax and submit returns for one year. If the retailer meets one of the thresholds
for that year, the retailer:
•
•

continues to collect tax; and
reviews its Illinois sales each year to see whether it meets one of the thresholds.

If, after one year, the retailer does not meet a threshold for that year, it returns to reviewing its sales on a quarterly
basis.
South Dakota v. Wayfair
The proposed thresholds are similar to those in South Dakota v. Wayfair, Inc., Docket No. 17-494. which is currently
under consideration by the US. Supreme Court.
P.A. 100-587 (H.B. 3342), Laws 2018, effective June 4, 2018

Iowa
Iowa Enacts Major Tax Reform
Iowa has enacted major tax reform legislation that includes:
•
•
•
•
•

personal income tax rate reductions for 2019;
corporate income tax rate reductions for 2022;
IRC conformity;
the IRC Sec. 179 expensing allowance; and
tax credits.
Contingent Revenue Requirements

Besides the previously covered items, changes contingent on state revenue are discussed below. The changes take
effect if the net general fund revenues for the fiscal year ending June 30, 2022:
•
•

equal or exceed $8,314,600,000; and
equal or exceed 104% of the net general fund revenues for the previous fiscal year.

If the conditions above are not met, the changes become effective January 1 following the first fiscal year net general
fund revenues:
•
•

equal or exceed $8,314,600,000; and
equal or exceed 104% of the net general fund revenues for the previous fiscal year.
Contingent Personal Income Tax Rate Reductions

Beginning in 2023, the personal income tax rates may be:
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•
•
•
•

4.40% on income up to $6,000;
4.82% on income between $6,001 and $30,000;
5.70% on income between $30,001 and $75,000; and
6.50% on income $75,001 and over.
Contingent Personal Income Tax Calculation

The term "net income" would mean as computed for federal income tax purposes. Previously, "net income" was federal
taxable income before the net operating loss deduction. A taxpayer would add any federal net operating loss
deduction carried over from before January 1 of the effective year. The taxpayer could deduct the loss according to
Iowa law as its exists in 2018.
Changes to personal income tax additions and subtractions would include:
•
•
•
•
•
•

add any federal itemized or standard deduction, personal exemption deduction, or qualified business income
deduction;
add certain charitable contributions deducted under IRC Sec. 170 that are deposited in the Iowa education
savings plan trust;
subtract federal income taxes paid for a tax year beginning before January 1 of the effective year;
subtract the amount of social security benefits taxable under IRC Sec. 86;
subtract any payment by an employer of principal or interest on any qualified education loan incurred by the
taxpayer; and
subtract amounts paid by an age 65 or older taxpayer, with income under $100,000, for health insurance.
Contingent Corporate Income Tax Calculation

The term "net income" would mean as computed for federal income tax purposes. Previously, "net income" was federal
taxable income before the net operating loss deduction. A taxpayer would add any federal net operating loss
deduction carried over from before January 1 of the effective year. The taxpayer could deduct the loss according to
Iowa law as its exists in 2018.
Several required adjustments to corporate income tax that would be removed including the:
•
•
•
•
•
•
•
•
•
•
•
•
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capital gain or loss adjustment for certain property with a basis established before January 1, 1934;
subtraction for 50% of federal income taxes paid;
subtraction for the work opportunity tax credit (IRC Sec. 51);
subtraction for the alcohol and cellulosic biofuels credit (IRC Sec. 40);
adjustment for income from certain sale-leaseback agreements (IRC Sec. 168(f)(8));
addition for the percentage depletion amount determined under IRC Sec. 613;
addition or subtraction related to speculative shell buildings;
subtraction for employer social security credit (IRC Sec. 45B);
addition for income from the sale of state obligations;
addition for first-year depreciation under IRC Sec. 168(k) enacted by the Job Creation and Worker Assistance
Act of 2002;
addition for first-year depreciation under IRC Sec. 168(n) enacted by the Emergency Economic Stabilization
Act of 2008;
prohibition on taking the increased expensing allowance under IRC Sec. 179 allowed by the Jobs and Growth
Tax Relief Reconciliation Act of 2003 and the American Recovery and Reinvestment Act of 2009; and

•

subtraction for the amount of ordinary or capital gain realized as a result of the involuntary conversion of
property due to eminent domain.

S.F. 2417, Laws 2018, effective May 30, 2018 and as noted

Michigan
Passive Holding Company Not Subject to Detroit Income Tax
The city of Detroit, Michigan, could not require a passive holding company to pay the city’s income tax. The company
did not have the requisite nexus with the city for the city to assess the tax. The evidence supported the Tax Tribunal’s
factual findings. Thus, the Michigan Court of Appeals affirmed a grant of summary disposition in favor of the company.
“Doing Business” Requirement”
Detroit imposes its income tax on entities doing business in the city. The company met the statutory definition of
"doing business." Specifically, it held stock with the objective of gain or benefit. However, it did not do business in the
city, as required to impose the tax.
Physical Presence Requirement
The company did not do business in the city, because it lacked a physical presence there. None of the following
established physical presence:
•
•
•

activities in the city by the company’s officers and directors on behalf of other companies;
the use of professional consultants in the city; or
a Detroit mailing address on federal tax returns.

The lack of physical presence made Detroit’s assessment of tax against the taxpayer invalid under the Commerce
Clause.
Apex Laboratories International Inc. v. City of Detroit, Michigan Court of Appeals, No. 338218, May 17, 2018

Unitary Business Group Guidance Updated
Michigan updated its guidance on unitary business group tests under the corporate income tax. The updated guidance
reflects the Michigan Court of Appeals’ decision in LaBelle Management Inc. v Department of Treasury, 315 Mich App 23
(2016). It replaces RAB 2013-1, which the Department of Treasury partially rescinded.
Unitary Business Group Tests
Under the corporate income tax law, entities qualify as a unitary business group if they meet:
•
•

a control test; and
one of two alternate relationship tests.

They meet the control test if one entity owns or controls more than 50% of the ownership interests of the other
entities. Either direct or indirect ownership satisfies the requirement.
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LaBelle Decision
In LaBelle , the court ruled that entities could not satisfy the control test by:
•
•

constructive ownership; or
ownership through attribution.

The decision turned on the meaning of indirect ownership. The court held that indirect ownership meant ownership
through an intermediary. The decision applied to a unitary business group determination under the Michigan business
tax. However, because the same control test applied under the MBT and the corporate income tax, the LaBelle decision
applied to both taxes.
Revenue Administrative Bulletin 2018-12, Michigan Department of Treasury, May 23, 2018

Contractor Use Tax Liability Clarified
A contractor’s Michigan use tax liability has been clarified.
Use Tax Exemption
A contractor that acquires tangible personal property from another person is exempt from Michigan use tax under
the following circumstances:
•
•
•

the property was purchased by that other person;
that person is not exempt from sales and use tax; and
the property was acquired by the contractor for the sole purpose of affixing it to real estate on behalf of the
other person.

Act 201 (S.B. 887), Laws 2018, effective June 20, 2018

Missouri
Corporate Tax Rate Cut and Apportionment Changes Enacted
The Missouri corporate tax rate will decrease from 6.25% to 4.0% beginning in 2020. On his last day in office, Missouri
Gov. Eric Greitens signed legislation containing the tax cut.
The legislation also:
•
•
•
•
•
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requires single-sales factor apportionment;
provides an expiration period for using other apportionment methods;
mandates market-based sourcing for sales of services or intangibles;
revises requirements for consolidated returns; and
provides instructions for when a bracket is eliminated from the individual income tax table.

Apportionment Method
Beginning in 2020, corporations must assign their apportionable income to Missouri using a single-sales factor
formula. To compute Missouri income, they must multiply total income by a fraction equal to the percentage of sales
in Missouri. The location of property or employees will not factor into the formula. The legislation eliminates the
option to use the Multistate Tax Compact’s three-factor (property, payroll, sales) apportionment method.
Corporations that petition to show their Missouri income by another method have a new limitation. If the director of
revenue allows another method, they may use that method for no more than five years. However, upon expiration of
that period, they may petition to use the same or another method.
Sourcing Rules
Also, beginning in 2020, taxpayers must source all sales of services or intangibles to Missouri if the market for those
sales is in Missouri. Until 2020, Missouri provides cost-of-performance rules for sourcing those sales, but allows
taxpayers to elect market-based sourcing.
Consolidated Returns
An affiliated group no longer needs to derive 50% or more of its income from Missouri sources to file a Missouri
consolidated return. Also, an affiliated group may eliminate transactions between group members from the Missouri
consolidated return.
Individual Income Taxes
Finally, the legislation provides guidance for when the state eliminates an individual income bracket from the tax table.
The top remaining tax rate will apply to all income over the second highest remaining income bracket.
S.B. 884, Laws 2018, effective August 28, 2018, and applicable as noted

North Carolina
North Carolina Budget Updates IRC Conformity, Includes Other Changes
The North Carolina General Assembly voted to override Gov. Roy Cooper’s veto of budget legislation. The legislation
updates the IRC conformity date for computing corporate and personal income tax liability and includes many other
income tax changes.
IRC Conformity
The legislation updates the IRC conformity date from January 1, 2017 to February 9, 2018.
Sales Factor Sourcing Rules
The legislation requires that a corporate income taxpayer’s sales factor include receipts from certain incidental
services. The requirement applies to incidental services sold as part of, or in connection with, the sale of tangible
personal property in North Carolina.
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Under current law, a taxpayer’s sales factor must include receipts from services if the taxpayer performs the income
producing activities in North Carolina. The legislation incorporates existing North Carolina Department of Revenue
sourcing rules for services. An "income-producing activity" means an activity performed for the ultimate purpose of
generating the sale of the service. It applies to activities directly performed by the taxpayer or its agents. If the
taxpayer performed income-producing activities in and outside North Carolina, the taxpayer must source the receipts
based on a ratio that compares:
•
•

the income-producing activities performed in the state; and
the total income-producing activities performed everywhere.
Repatriation Transition Tax Adjustments

The Tax Cuts and Jobs Act of 2017 (TCJA) (P.L. 115-97) enacted the IRC Sec. 965 repatriation transition tax. The new
code section requires taxpayers with untaxed foreign earnings and profits to pay a tax as if those earnings and profits
had been repatriated to the U.S. IRC Sec. 965(c) allows a deduction for a portion of the repatriated earnings that
reduces the overall tax rate.
The legislation allows taxpayers computing North Carolina corporate income tax liability to subtract IRC Sec. 965
income. However, taxpayers must addback the IRC Sec. 965(c) deduction.
FDII and GILTI Adjustments
The TCJA added IRC Sec. 250 and IRC Sec. 951A.
IRC Sec. 951A requires U.S. shareholders of any controlled foreign corporations (CFC) to include its global intangible
low-taxed income (GILTI) in gross income for the tax year. This provision operates in a manner similar to Subpart F
income.
IRC Sec. 250 provides domestic corporations with reduced rates of U.S. tax on foreign-derived intangible income
(FDII) and GILTI. IRC Sec. 250 also allows a deduction for a portion of the domestic corporations FDII and GILTI.
The legislation allows taxpayers computing North Carolina corporate income tax liability to subtract GILTI. However,
taxpayers must addback the IRC Sec. 250 deduction.
Adjustments for Deferred Gain on Opportunity Zone Property
The TCJA created IRC Sec. 1400Z-2(b). The new code section allows taxpayers an election to exclude from gross
income gain on sale or exchange of property if the taxpayer reinvests the gain in a qualified state opportunity zone.
The taxpayer must reinvest the gain within 180 days of the sale or exchange. The election allows the taxpayer to defer
gain until the earlier of:
•
•

the tax year in which the investment is sold or exchanged; or
December 31, 2026.

If the taxpayer recognizes deferred gain on December 31, 2026, before the fund investment is sold, the recognized
gain increases the basis in the fund for purposes of determining any gain that will be recognized on a later sale.
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The legislation requires an addition adjustment in determining North Carolina income tax liability for the deferred
gain. The adjustment does not result in a difference in basis of the assets for North Carolina and federal income tax
purposes.
Personal income taxpayers must also add the amount of gain that the taxpayer would include in federal adjusted gross
income but for the step up in basis.
The legislation allows taxpayers to subtract gain when the taxpayer recognizes it for federal income tax purposes. This
adjustment would prevent double taxation of income the taxpayer was previously required to include for North
Carolina income tax purposes.
Domestic Production Activities Deduction
The legislation repeals the income tax addbacks for the domestic production activities deduction (DPAD) under IRC
Sec. 199. The TJCA repealed the federal DPAD for tax years beginning after 2017.
Addback for Renewable Energy Property Donations
The legislation eliminates the corporate income tax addback for charitable contributions of property when the
taxpayer also claims the North Carolina renewable energy property donation credit. The addback applied to
charitable contributions made to:
•
•

nonprofit organizations; and
North Carolina state and local government agencies.
Franchise Tax Depreciation Adjustment

Corporations computing the net worth basis of the North Carolina franchise tax can claim a deduction for
accumulated depreciation, depletion, and amortization. A corporation must determine the deduction applying the
same method it used for federal income tax purposes. The legislation provides that a corporation must also determine
the value of the underlying assets applying the same method it used for federal income tax purposes.
Tax Exemption for Foreign Captive Insurance Companies
The legislation provides an exemption from North Carolina insurance gross premiums to foreign captive insurance
companies formed and licensed under the laws of another state. North Carolina captive insurance companies must
file a return and pay tax on premiums for business done during the year.
Personal Income Tax Filing Thresholds
The legislation ties North Carolina personal income tax filing thresholds to the state’s standard deduction instead of
federal income tax filing thresholds. Taxpayers must file a North Carolina income tax return if their federal gross
income exceeds:
•
•
•
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$17,500 for taxpayers with a filing status of married filing jointly or qualifying widow(er);
$14,000 for taxpayers with a filing status of head of household; or
$8,750 for taxpayers with a filing status of single or married filing separately.

Nonqualified Withdrawals From IRC Sec. 529 Education Savings Plans
The legislation modifies the personal income tax addback for nonqualified withdrawals from IRC Sec. 529 education
savings plans. Effective for tax years after 2017, North Carolina requires the addback to federal adjusted gross income
if the taxpayer does not use the amount withdrawn to pay for education expenses permitted under IRC Sec. 529. The
addback provision previously referred to "qualified higher education expenses". The TJCA amended IRC Sec. 529 to
allow the plans to distribute no more than $10,000 in tuition expenses during the tax year for designated beneficiaries
enrolled at a public, private, or religious elementary or secondary school.
The North Carolina addback does not apply if:
•
•

the withdrawal was not subject to the additional tax imposed by IRC Sec. 529(c)(6); or
the withdrawal was rolled over to a savings accounts for individuals with disabilities and their families (ABLE
account).
Automatic Extensions

Effective for tax years beginning on or after January 1, 2019, North Carolina grants an automatic return filing
extension to all taxpayers, including partnerships, if the taxpayer received an automatic extension to file a federal
income tax return.
Federal Determinations and Amended Returns
The legislation makes changes to the requirements for reporting federal audit adjustments to the North Carolina
Department of Revenue. A taxpayer must file a North Carolina income tax return if:
•
•

the IRS or other competent authority changes or corrects the taxpayer’s federal taxable income or federal
adjusted gross income; and
the federal change or correction affects the taxpayer’s North Carolina income tax liability.

The return must reflect each federal change or correction. The taxpayer must file the return within 6 months after
receiving notice of each federal change or correction.
The legislation adds a requirement that taxpayers file an amended North Carolina return if they filed an amended
federal return. If the amended federal return would increase the taxpayer’s North Carolina income tax liability, then
the taxpayer must file an amended state return within 6 months. If the amended federal return would decrease the
taxpayer’s North Carolina income tax liability, then the taxpayer can file the amended state return within the
limitations period for seeking a refund.
The federal determination and amended return requirements also apply to:
•
•

fiduciaries;
employers, pension payers, and other payers required to withhold North Carolina income taxes.

Penalties apply to taxpayers who fail to follow the federal determination and amended return requirements.
Taxpayers also forfeit the right to any refund.
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Assessment Limitations Period
If a taxpayer files a return as a result of filing a federal amended return, the legislation provides that North Carolina
can assess any tax due within:
•
•
•

1 year after the taxpayer filed the return; or
3 years after the taxpayer’s original return was filed or due, whichever is later; or
3 years after the date the taxpayer filed an federal amended return, if the taxpayer does not file a state return

S.B. 99, Laws 2018, effective July 1, 2018 and as noted

North Dakota
Remote Sellers Meeting Thresholds Now Subject to Sales Tax
Out-of-state sellers with no physical presence in North Dakota are now subject to sales and use tax if they meet
certain thresholds.
Thresholds for Remote Sellers to Be Subject to Tax
Remote sellers must collect North Dakota sales and use tax if, during the previous or current calendar year:
•
•

the seller’s sales into North Dakota exceed $100,000; or
the seller has 200 or more sales shipped to North Dakota.
Quill Overruled

A 2017 law provided that the thresholds would take effect if the U.S. Supreme Court overturned Quill Corp. v. North
Dakota, 504 US 298 (1992). The U.S. Supreme Court issued an opinion in South Dakota v. Wayfair, Inc., U.S. Supreme
Court, Dkt. 17–494, June 21, 2018, overruling Quill.
The North Dakota State Tax
https://www.nd.gov/tax/news/351/.

Commissioner

issued

a

statement

regarding

the

opinion

at

Information for Remote Sellers
The Office of State Tax Commissioner is posting information for remote sellers at
https://www.nd.gov/tax/remoteseller. The Tax Commissioner’s office will add information to the website as it
becomes available.
Press Release, North Dakota Office of State Tax Commissioner, June 21, 2018; Remote Seller Sales Tax, North Dakota
Office of State Tax Commissioner; June 21, 2018; Ch. 408 (S.B. 2298), Laws 2017
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Ohio
Personal Income Tax Residency Test Modified
Ohio enacted legislation modifying the test for determining an individual's state of residence for personal income tax
purposes. The change is applicable to tax years after 2017.
Current Residency Requirements
Currently, if a taxpayer has at least 213 contact periods, the taxpayer is considered a full-year Ohio resident. A
taxpayer with less than 213 contact periods is presumed to be a full-year Ohio resident unless:
•
•

the taxpayer moves during the year; or
the taxpayer has a full-year home outside Ohio and files a statement affirming a home outside of Ohio and
that they are not domiciled in Ohio during the entire year.

Ohio can rebut the presumption by providing a preponderance of evidence to the contrary.
Changes to Residency Requirements
Taxpayers now have until 15th day of the tenth month after the close of the tax year to file a residency statement.
The current presumption of residency now only applies if the taxpayer has a home in Ohio for at least part of the
taxable year. New objective criteria to establish the presumption of nonresidency are enacted. The taxpayer must not
have:
•
•
•
•

claimed a federal depreciation deduction for the out-of-state abode;
held a valid Ohio driver's license or identification card;
received an Ohio homestead exemption or a reduction in manufactured home taxes for the tax year; and
received a tuition discount based on residency at an Ohio institution of higher education.

Ohio can use the following factors to rebut the presumption of nonresident status:
•
•
•

an individual's number of contact periods;
the possession of a full-year abode outside the state; and
any of the new criteria.

H.B. 292, Laws 2018, effective 91 days after filed with Secretary of State
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Tennessee
State Decouples From TCJA Limit on Business Interest Deduction
Tennessee will not follow certain provisions of the federal Tax Cuts and Jobs Act (TCJA).
Business Interest Deduction
The TCJA limit on deducting business interest will not apply to Tennessee for tax years beginning after 2019.
Instead, for those years, Tennessee will follow IRC §163(j) as it existed before enactment of the TCJA.
Contributions To Capital
Tennessee will not follow the TCJA provision limiting the exemption for contributions to capital.
For Tennessee, governmental entity or civic group nonshareholder contributions are still exempt.
Taxpayers can subtract amounts they would have excluded under IRC §118 before the TCJA. This applies to tax
periods beginning after 2016.
Ch. 1011 (S.B. 2119), Laws 2018, effective as noted

If you have any questions, please contact your tax advisor or:
Curtis Ruppal
877-622-2257, Ext. 34069
curtis.ruppal@plantemoran.com
Mike Merkel
877-622-2257, Ext. 33264
michael.merkel@plantemoran.com
Ron Cook
877-622-2257, Ext. 03211
ron.cook@plantemoran.com
Julie Corrigan
877-622-2257, Ext. 46509
julie.corrigan@plantemoran.com
The information provided in this alert is only a general summary and is being distributed with the understanding that Plante & Moran, PLLC, is not rendering
legal, tax, accounting, or other professional advice, position, or opinions on specific facts or matters and, accordingly, assumes no liability whatsoever in
connection with its use.
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